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Inside:

Joint Tenancy and Tenancy in Common
How do we choose?
If you are thinking you would like to own property or assets with your spouse, partner
or friend (or several others) you will need to decide on the form of ownership that will
best suit the circumstances; both forms have major implications… CONTINUE READING

Property Briefs
Mortgagee sale – how to avoid one… CONTINUE READING
Being the surviving spouse – some options… CONTINUE READING
A reminder: buyers beware of GST zero-rating… CONTINUE READING

If you do not want to receive this newsletter, please unsubscribe.
The next issue of Property Speaking will be published in August 2012.
DISCLAIMER: All the information published in Property Speaking is true and accurate to the best of the authors’ knowledge. It should not be a substitute for legal advice. No
liability is assumed by the authors or publisher for losses suffered by any person or organisation relying directly or indirectly on this newsletter. Views expressed are those of
individual authors, and do not necessarily reflect the view of this firm. Articles appearing in Property Speaking may be reproduced with prior approval from the editor and
credit given to the source.
Copyright, NZ LAW Limited, 2012. Editor: Adrienne Olsen. E-mail: adrienne@adroite.co.nz. Ph: 04-496 5513.

1

ISSUE 9 | AUTUMN 2012

Joint Tenancy and Tenancy in Common
How do we choose?
If you are thinking you would like to own property or assets with your spouse, partner or friend (or several others) you
will need to decide on the form of ownership that will best suit the circumstances; both forms have major implications.
During a joint tenancy or a tenancy in common all owners obtain the benefit of shared ownership and use, depending
on any agreements they may enter into with each other.

Joint tenancy
A ‘joint tenancy’ is a method of owning a property or an asset with another person or with several people, whether
or not it includes a spouse or partner. This means that when you die, your share of the property or asset automatically
transfers to the other joint tenant/s rather than under the terms of your Will.
The right of survivorship
If all the joint tenants have died at the same time then the Simultaneous Deaths Act 1958 converts the joint tenancy
into a tenancy in common in equal shares which means that each tenant’s shares become part of each tenant’s estate.
Getting out of a joint tenancy
There are several ways you can sever your joint tenancy agreement. You may unilaterally convert ownership from a
joint tenancy to a tenancy in common in the case of a property. In other cases, a bankruptcy situation for example, the
bankruptcy will automatically sever the joint tenancy arrangement. It can also be terminated by the mutual agreement
between the joint tenants.

Tenancy in common
A ‘tenancy in common’ exists when two or more people hold shares in land or property. Commonly applied to land
and buildings, a tenancy in common is also used to hold life insurance policies and other assets where the asset
owners want to leave their share of the jointly owned property or asset in accordance with their own Will, usually
to their own family.
Business partners, for example, will generally own their land and buildings and various other assets used in the
business as tenants in common in the same shares as their shares in the partnership in which they operate. In the
case of a company, however, this is not needed as each business partner can simply hold their own independent
shares in a company.
A tenancy in common is recommended for friends who, for example, have formed a share group, when one of them
dies, they do not wish their share to pass to the others. When establishing their ownership structure the friends will
either enter into a partnership agreement determining their respective shares as tenants in common or, they will have
a simple document signed by all of them indicating an intention that they hold their interest as tenants in common in
those shares.
The implication of a tenancy in common is that each tenant may deal with his or her share separately under the terms
of their Will.
Common uses of tenancy in common
A couple with children may want to protect their one half share of the family home following either of their deaths.
By holding the property as tenants in common, if the surviving spouse or partner enters into a new relationship or
marriage, the deceased partner’s share is protected for their children. Each party, under their Will, can provide for
the surviving spouse or partner to have the use and enjoyment of their half of the house during the surviving spouse
or partner’s lifetime. This provision generally includes the right to sell and buy an alternative property or properties,
the right to build an alternate property and the right to use the proceeds of sale and enjoy the income during their
lifetime. This means that a future spouse or partner cannot benefit from at least half of the house.
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Continued from Page 2

Second and subsequent marriages or relationships commonly involve a mixture of joint tenancies and tenancies in
common. Often couples who have been in a relationship for some time will want certain assets such as furniture, cars
and some bank accounts to pass to the other automatically on their death and for this purpose they will hold those
assets as joint tenants.
There are, however, the more significant assets that each party brings into the new relationship which they, more
often than not, wish to protect eventually for their children of their first relationships. By holding those assets as
tenants in common in shares with their new spouse or partner they can use their Wills as estate planning documents
providing for the use, where applicable, of some or all of those assets during the surviving spouse or partner’s lifetime
or for a specified period of time. In this arrangement the ultimate beneficiaries of the share under the tenancy in
common are that person’s children or, where they do not have children, other family members.
The use of family trusts is commonly used to protect assets either received by way of inheritance or the person’s share
of a relationship property settlement. Often both parties to a new marriage or relationship will have established their
own family trust for the protection of themselves and their own family. It is common, therefore, for those trusts to buy
assets together and each of the trusts will own their share under a tenancy in common. If those trusts contribute 50%
each to the purchase of, for example, a family home then the home will be owned by the trusts as tenants in common
in equal shares. If one trust contributes two-thirds and the other trust one-third then the title will have recorded on
it that the one trust holds the property as to a two-thirds share and the other as to a one-third share as tenants in
common in those shares.

To conclude
For most people, the family home and holiday homes will be the major asset or assets of a relationship. It is important
when buying those assets that a decision is made as to whether they are bought as joint tenants, or as tenants in
common in equal or unequal shares. In fact, the purchase of any asset requires an estate planning exercise to be
undertaken so that you can decide whether the asset is to pass to the other person or persons by survivorship or
whether an alternative provision will be made in that party’s Will.
If you do decide on a tenancy in common arrangement, it is important to have a specific provision in your Will as to
what is to happen to your share of a tenancy in common asset, that is – to whom is it going to be left after you die.
If you don’t make a provision in your Will, the asset will pass to the residuary beneficiaries named in the Will, who
may not be the people to whom you want to leave it. If you have created a tenancy in common and don’t have a Will,
there are no residuary beneficiaries. In this case you would be dying intestate. Depending on who is still alive, your
asset will go to your spouse or partner, children or grandchildren, parents and other relatives.

Correction to KiwiSaver article in Property Speaking/8, November 2012
We need to correct an error in the KiwiSaver article which was published in the November issue of Property
Speaking, Page 2. The article included a list of criteria applicable to both the First Home Deposit Subsidy and the
First Home Savings Withdrawal. The criteria applies only to the First Home Deposit Subsidy. The criteria for a First
Home Savings Withdrawal is determined by your KiwiSaver provider and you must contact your specific provider
to establish their requirements.
We apologise for our error.
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Property Briefs
Mortgagee sales – how to avoid one
With record numbers of mortgage finance disputes being received by the Banking Ombudsman, the Banking
Ombudsman Scheme has released an updated version of the Quick Guide to Mortgagee Sales. It is aimed at helping
banking customers understand their rights and obligations with respect to their mortgages.
If you’re finding yourself in financial difficulty with the possible prospect of a mortgagee sale, contact your lender
as early as possible. They may be able to help you sort out your financial problems faced especially if you are still
managing to keep up your loan repayments.
The Credit Contracts and Consumer Finance Act 2003 makes provision for a customer to request a change in the
terms of their contract with the bank to help them meet their obligations under their mortgage. Sections 55 and
56 of the Act set out the grounds in which a request can be made which includes illness, injury, loss of employment
and the end of a relationship and what terms of the contract may be changed to help the customer. Ultimately, it
is the lender’s decision on whether to agree to a request for a change in the contract terms. The Quick Guide to
Mortgagee Sales can be found at www.bankomb.org.nz

Being the surviving spouse – some options
When your spouse or partner dies, as surviving spouse you can choose to inherit your relationship property according
to the provisions of the Property (Relationships) Act 1976 (Option A), or to inherit according to the provisions of your
partner’s Will or intestacy (Option B). Many factors will determine which option you choose, the financial implications
of each choice being the main factor.
Simply put, you should elect Option A if your partner owned most of your relationship assets and has not made
adequate provision for you in their Will.
You should consider Option B if you own most of the relationship assets or take them by survivorship, such as where
property is held as joint tenants between yourself and your spouse.
This is, however, a simplified summary. When reviewing your Wills and personal affairs, if you have assets structures in
place such as a family trust, children from a previous relationship, or you have separated from your spouse or partner
and are in a new relationship, then do talk with us. It’s important that when reviewing your Will or deciding to enter
into relationship property agreements you should ensure that you are meeting your legal responsibilities to provide for
your family after your death. Ensuring you provide for all your family can be a delicate balancing exercise, but with the
right legal advice you can avoid family disharmony after you have gone.

A reminder: buyers beware of GST zero-rating
The Taxation (GST and Remedial Matters) Act 2010 (TGRM) was created to streamline administrative costs to the IRD
and to prevent ‘phoenix’ GST schemes where land was transferred between associated entities and the purchasing
entity received a GST refund before the vendor entity settled the liquidation. In some circumstances the vendor could
avoid the payment of GST altogether. The TGRM effectively creates a GST-zero position as between GST registered
parties in certain land transactions.
Under the new TGRM legislation, however, if a Sale & Purchase Agreement does not correctly record the GST
position, heavy repercussions fall on you as the buyer. Before settlement you must provide a written statement to the
vendor confirming your GST position and the vendor is entitled to rely on your statement. The REINZ Sale & Purchase
Agreements now include those GST statements and those details should be completed at the time of forming the
contract. Incorrectly treating a supply of land under the TGRM as zero-rated when GST is in fact payable can result
in you having to fund an extra 15% of the purchase price, so it is important that these GST statements are properly
completed. A property with a purchase price of $500,000 would have $75,000 GST for you to pay to the IRD, plus any
use-of-money penalty interest if the GST is not paid on time.
Not all land transactions are zero-rated. A GST-registered person must zero-rate (ie: 0% rate as opposed to 15%) a
whole or part supply of land if the supply, is made to another GST registered person, the recipient acquires the goods
with the intention of using them for making taxable supplies, and the supply is not to be used as a principal place of
residence of the recipient or their relative.
For example, sales of residential properties used for ‘short term’ rental purposes qualify for GST zero-rating as short
term renting accommodation is a taxable activity. Similarly, the sale of a commercial property subject to a commercial
lease is an instance where compulsory GST zero-rating should take place. To avoid nasty GST surprises get in touch
with us before your Sale & Purchase Agreement is signed.
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